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Application by National Grid Electricity Transmission Plc for an Order granting Development 

Consent for the Richborough Connection Project

Planning Inspectorate Reference No:  EN020017 

Representation No. 14 

Written Summary of the Oral Representations made by South East Water at the Issue Specific 

Hearing held on 9 and 10 November 2016 at Canterbury Lodge, Canterbury.
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Introduction 

1 This document summarises the case put forward by South East Water (SEW) at the Issue 

Specific Hearing (ISH) to consider the changes to the DCO since deadline 4 and changes 

suggested by SEW to reduce the impact of the proposed compulsory acquisition rights and 

related powers within the Richborough Connection Project Development Consent Order 

(Proposed DCO) on the proposed Broad Oak Reservoir (Reservoir). The hearing opened at 

Canterbury Lodge at 10.00am on Wednesday 9 November 2016. 

2 The supplementary agenda for the ISH was published on the Planning Inspectorate's website on 

2 November 2016.  The summary below deals with those agenda items in order. 

3 SEW were represented at the hearing by Morag Ellis Q.C. of Francis Taylor Building, Leading 

Counsel for SEW. 

Agenda Item 1 - Welcome, introductions and arrangements for the hearing

4 There were no comments on behalf of SEW in relation to agenda item 1. 

Agenda Item 2 – Statements of Common Ground

5 Ms Ellis drew the Panel's attention to the SOCG between the Applicant and Natural England (NE), 

REP6-011, page 18, section 3.5.11. It was pointed out that although the Reservoir was discussed, 

it is not clear what the level of discussion was and what information was provided during such 

discussion. The details on pages 7 – 10 of the SOCG do not provide any further information 

regarding the discussions and it remains SEW's position that inadequate consultation was carried 

out and inadequate information supplied on the Reservoir and the impacts the Richborough 

Connection Project (RCP) would have on the Reservoir, as set out in detail in REP2-099 

paragraphs 43-89. 

6 SEW have been in touch with NE since reading REP6-011 and NE have confirmed to SEW that 

they have not assessed the interactions between the RCP and the Reservoir. The fact that no 

comment has been made in the SOCG cannot therefore be read as NE confirming that they are 

content that the RCP and the Reservoir could co-exist and that the RCP does not have significant

impacts on the Reservoir and SEW's ability to deliver the Reservoir. 

7 It was confirmed that email evidence of the above position would be provided at Deadline 7 and 

such evidence is attached as Appendix 1.

Agenda Item 3 – Draft DCO

8 The Article relevant to SEW within agenda item 3 was Article 32 which deals with the protective 

provisions (PPs) required for statutory undertakers. The Panel confirmed that they would like to 
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deal with Part A of SEW's proposed PPs during this agenda item and the Part B PPs (dealing 

specifically with the Reservoir) during agenda item 4.

9 Ms Ellis explained that SEW have engaged with discussions on the PPs without prejudice to its 

in-principle objection to the Proposed DCO and that its position to the effect that “serious 

detriment” within the meaning of s.127 Planning Act 2008 would be caused to its undertaking by 

the RCP has not changed. 

10 Ms Ellis highlighted that an overarching point was that the objective of the PPs should be to 

minimise disruption to SEW’s statutory functions, recognising that the discharge of those 

functions will be adversely affected if the Proposed DCO receives consent, even with the wording 

of the PPs as proposed by SEW’s solicitors in place.  There are likely to be instances where 

inevitable disruption can be mitigated by allowing SEW some input in the planning and execution 

of the Applicant's powers under the Proposed DCO and it is reasonable to frame the PPs to allow 

for this, as it is in the public interest to minimise disruption as much as possible.

11 Ms Ellis confirmed that the aim of the PPs must therefore be, to minimise the disruption to SEW's 

undertaking. SEW is not just a normal company but a statutory body and this should be borne in 

mind when considering what should be included within the PPs.

Part A of the Protective Provisions

12 The Applicant and SEW then ran through comments on each of the PPs in Part A. Ms Ellis' 

comments were concentrated on the areas of substantive difference: these are summarised 

below. 

13 Ms Ellis explained that the amendments to Paragraph 49(1) were all now agreed apart from 

removal of the wording 'significantly more difficult to exercise'. It was confirmed that in relation to  

SEW's rights relating to its apparatus, it was of course reasonable that SEW should not be in a 

position where, because of the RCP, it has significantly more difficulty in exercising the rights it 

has over its apparatus. These rights are important to allow SEW access to its apparatus and to 

allow SEW to carry out maintenance. It is in the public interest that these rights are not 

significantly made more difficult and the test the Applicant suggests is one of impossibility, which 

is not acceptable.  

14 In relation to 49(2) it was explained by Ms Ellis that, if the Applicant is going to ask SEW to move 

its apparatus, then SEW should only be required to do so if it can be satisfied that alternative 

apparatus will be provided and sufficient rights to use and maintain that apparatus are in place, 

such that it can sensibly carry on its undertaking without that task being made significantly more 

difficult, in the short or longer term.  The Applicant's drafting, taken in conjunction with sub-para 

(1), permits them to present SEW with a fait accompli whereby the only criterion for reasonable 

refusal of temporary arrangements would be that of impossibility (the Applicant's wording reads 

“incapable of being exercised”).  This does not reflect a reasonable balance between statutory 

undertakers
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15 Regarding paragraph 49(5) the Applicant is in charge of its own programme of works and 

therefore capable of using best endeavours to avoid, as far as possible, disruption to SEW’s 

statutory functions.

16 The principle of a timeframe for payment was accepted by the Applicant in relation to 51 (2). Ms 

Ellis made the point that, as originally proposed by the Applicant, the obligation to repay is 

open-ended and therefore not clearly enforceable for SEW. 

17 Regarding paragraph 52 Ms Ellis confirmed that, given the limited definition of apparatus, it was 

perfectly reasonable to include the wording "or any property containing apparatus". If the 

Applicant causes damage to SEW's land whilst carrying out works it should of course have to 

make good such damage.

18 Regarding SEW's proposed paragraph 53, Ms Ellis confirmed that it must be reasonable for the 

Applicant to indemnify SEW for damage caused and costs incurred given that what is in issue 

here is removal/interference with SEW’s property and as yet the Applicant has not explained 

why it believes it would not have to provide such an indemnity. In fact, although it has now

confirmed that it was not opposed to an indemnity in principle, Ms Ellis confirmed that SEW 

await the Applicant's alternative wording as currently have only removed that suggested by 

SEW. 

DAY TWO

Agenda Item 4 – Draft DCO and the Reservoir

19 The Panel wished to hear SEW's view on the table of options submitted by the Applicant at 

Deadline 6 REP6-009 (Appendix A). Ms Ellis explained that SEW’s position remains that the 

Proposed DCO and connected Compulsory Acquisition powers should be refused because of the 

impacts the RCP will have on the Reservoir which would amount to serious detriment. It is SEW's 

position that Compulsory Acquisition is not justified for reasons explained in full at the CA hearing 

and summarised in REP6-038.

20 Nevertheless, following the request of the Panel to consider the potential implications of moving 

Pylon PC10, Ms Ellis explained that SEW had looked very carefully at the potential for such 

movement to resolve problems. For reasons which Alaistair Smith would explain, the projected 

movement does not enable the projects to co-exist, although, from SEW’s perspective, it is a less 

worse option than the Order, as submitted, in engineering terms. Of course, there are potential 

implications for other landowners and the Panel would need to take these into account. SEW 

could not and did not speak for those parties.  

21 Ms Ellis asked Alaistair Smith to talk the Panel through the PC10 spot height plans and 

conclusions on PC10 movement. 
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22 Mr Smith explained that, although the plans tabled at the hearing had not been agreed with the 

Applicant, he understood that there was agreement on what the plans were showing. It was just a 

question of the data taken from the plans, and detailed in the tables on the plans (and provided 

separately for ease), which was yet to be confirmed as the Applicant needs time to check this 

data.

23 Mr Smith explained that where the parties differ is the way in which the data is taken from the 

plans and this is because this data changes depending on the ground level shown. The Applicant 

wishes to use the existing ground level and SEW has used the ground level as it would be 

assuming that the RCP and the Reservoir both come forward. Mr Smith explained that where the 

parties differ is the way in which the dimensions for clearances are taken from the plans and this 

is because this data changes depending on the ground level shown. The Applicant has developed 

the options using clearance of the conductor to the existing ground level as the guiding principle 

to achieving the same clearance as the Application design whereas SEW has used the final 

ground level as it would be assuming that the RCP and the Reservoir both come forward and 

compared this to the clearance zones around the conductors. 

24 The SEW approach is consistent with that used for the Spot Height plans submitted at deadline 4 

(REP4-056 to 070) and additional sections at Deadline 5 (REP5 032 & 034). The difference 

between these two approaches is shown visually in the sketch below.  For example, on the 

Applicant's Option 7 (PC10 moved 80m to the east) the position of lowest sag in the conductor 

moves to the east also.  As the existing ground level also reduces in that direction the clearance 

from existing ground to conductor used by the Applicant reduces but only by around 1m, hence 

the Applicant’s finding of some impact on clearance.  However to the east of the original centre-

point the Option 7 revised line is still falling and the original now rising so the gap between the 

lines (on the sketch below we show the clearance zones) is increasing, when this is measured 

from the river cutting ground levels the tree clearance heights are attained.  This is the data in 

Jacobs drawings tabled and shows the reductions in tree clearance heights.  

25 For the table of data a cross section perpendicular to the page was taken at the same locations 

as on the Spot Height Plans (REP4-056 to 070) to measure each reference point a to f and a to i 

(refer to typical cross section drawing REP4-057) to the clearance zone.  The sketch below shows 

that by section point H-H the revised line is lower than the original and this difference is even 

greater by Section point I-I, hence why the clearance for trees is reduced.  

26 The approach taken with the PC10 spot height plans was the same as that for the Spot Height 

Plans the Panel have already seen.  The drawing error referred to by the Panel at agenda item 8 

does not have any material impact on the clearance distances shown. The error (being a 4 to 6m 

position change to the RCP route) causes differences of a maximum of 0.5 metres and the data is 

rounded to the closest metre in any event. 

27 Section below generated using the Sections J-J for the Application RCP design and the

Applicant's Option 7, showing river cutting surface, existing ground surface and clearance zones.
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28 The plans used to create the PC10 spot height plans are as per the options plans submitted in by 

the Applicant at Appendix A of REP6-009.  The Sections taken on the SEW plans are as per the 

positions shown on the Spot Height plan for the 36.0m Reservoir (Drawing B14000AT-600 rev 1; 

REP5 033).

29 SEW have shown the long sections along the RCP centreline (Sections J-J) and long sections 

along the river cutting centreline (Sections L-L) for ease of direct comparison (drawings tabled at 

the ISH and presented as Deadline 7 submissions).  SEW found no reduction in tree clearance 

heights between PC8 and PC9 nor on the 32.5m Reservoir and therefore have presented only 

36.0m Reservoir PC9 to PC10. SEW did not examine in detail the Applicant's Options 1 to 4 as 

none of these achieved the objectives set out by the Panel

30 The cross sections on the PC10 spot height plans were taken at the same positions as Deadline 4 

Spot Height Plans (E-E through to I-I) (REP4-056 to 070), perpendicular to the page of the long 

section plans presented to measure each reference point a to f and a to i (refer to typical cross 

section drawing REP4-057) to the clearance zone.  The dimensions for the table of data are the 

dimensions from the reference points to the clearance zone for each of the Applicant's Options 5, 

6 and 7. 

31 SEW found that the objective to remove the pylon foundation (including the exclusion zone) from 

within the river and fish pass footprint (as presented on plan B14000AT-500 and 600; REP5-031 

and 034) has been achieved on the Applicant's Option 6 (PC movement 45m to the east) and 

Option 7 (PC10 movement 80m to the east) only.  None of the Applicant's options examined 

achieved the objective to retain the same tree clearance heights as shown on the Spot Height 

Plans submitted at deadline 4 (REP4-056 to 070).
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32 Ms Ellis summarised by confirming that it is clear that moving PC10 alone will not enable both 

projects to co-exist and, to achieve co-existence, other changes to the Proposed DCO scheme 

would be required. This position is confirmed in the separate note submitted at Deadline 7 on the 

movement of PC10. 

Part B Protective Provisions

33 Ms Ellis' comments were concentrated on the areas of substantive difference, which are 

summarised below.  

34 Ms Ellis explained that the key provision in the PPs is SEW's paragraph 56 and the ability to have 

a level of control over the way in which the extensive rights under the Proposed DCO including 

the connected Compulsory Acquisition powers (if granted) are exercised by the Applicant. SEW's 

paragraph 63, the ability for the Applicant to isolate the power in the overhead lines in order to 

allow SEW to work underneath them, is critical in this regard. These issues really get to the heart 

of the difficultly of two statutory undertakers attempting to complete projects on overlapping land.

35 Ms Ellis explained that in SEW's paragraph 55 the definition of “RCP safety requirements” has 

been removed by the Applicant. However, this is a critical definition for SEW and links to SEW's 

position that, given the significance of the Reservoir to SEW’s statutory purposes and the 

environmental sensitivity of the Broad Oak site, the Applicant should only be able to exercise its 

powers under the DCO (without seeking SEW’s permission first), in order to maintain safety 

clearances, hence the need for definition of that term. 

36 The scope of the powers under the Proposed DCO is very wide and would render SEW physically 

incapable of bringing forward the Reservoir proposal, including preparatory works such as 

advanced planting. Ms Ellis referred the Panel to documents already submitted to the Panel which 

set out the impact of the rights as currently proposed on the Reservoir: please see documents 

REP5-035 and REP5-036. 

37 Ms Ellis confirmed that there appears to be some recognition of this principle between the parties 

following discussions but the Applicant's current drafting at its paragraph 55 does not go far 

enough to protect the Reservoir and effectively allows the Applicant unrestricted powers. It is 

hoped that sufficient wording can now be agreed between the parties as the Applicant 

acknowledged that powers should be restricted and wording which would allow for reasonable 

notice and compliance with reasonable requirements set by SEW would be acceptable. Subject to 

seeing and approving such wording, SEW is satisfied that the issue can be agreed and, if 

adequate wording could be agreed, this would negate the need for SEW's paragraphs 60 and 61 

as well. 

38 Ms Ellis confirmed that SEW's paragraph 59 is required to protect SEW's ability to provide 

mitigation planting and advanced planting that is likely to be required to allow the Reservoir to 

come forward. Currently SEW are unclear on what planting the Applicant would like to carry out 

on its land and if the Applicant can confirm this and SEW are able to approve the planting the 
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Applicant is proposing then it is believed that paragraph 59 will become redundant and can be 

removed. 

39 Ms Ellis confirmed that the only outstanding issue in relation to paragraph 62 is who would be 

responsible for the cost of fitting the bird diverters. It is SEW's position that it is reasonable that 

the Applicant cover these costs as there would be no need for the diverters if the RCP were not in 

place (assuming the Proposed DCO is granted and the RCP and the Reservoir are able to co-

exist). 

40 Ms Ellis confirmed again that paragraph 63 is key as turning off the power is critical for the 

Reservoir construction to take place without either unacceptable risk to human health or serious 

detriment to SEW. 

41 Ms Ellis confirmed that SEW is advised by Jacobs and SEW's Head of Health and Safety (see 

Appendix 3) has advised that working under the live wire with standard plant is unacceptable. 

Therefore, the only way in which works could be done would be using smaller, non-standard 

plant, which will substantially extend construction phase of the project and increase costs, with 

implications for serious detriment (as to which the Panel have already seen full submissions). 

42 Ms Ellis turned to Mr Smith to explain the implications of working under the lines. Mr Smith 

confirmed that Regulation 9 and 11 of the Construction (Design and Management) Regulations 

2015 are key and put a legal duty on designers to consider other projects at all stages of 

development including concept and planning stages (confirming that both schemes are "Designs" 

under the Regulations) and eliminate risk wherever possible. Mr Smith confirmed that a more 

detailed note would be provided at Deadline 7 but the Reservoir constitutes "foreseeable works"

that the Applicant should be taking into account.  

43 Mr Smith explained that although SEW understand the entire conductor cannot be turned off on 

demand it was reasonable to have the power isolated with notice. The Panel were referred to 

REP2-168 page 3 of 23 which is a page from the Jacobs Stage 1b report, Appendix I, Hazard 

Elimination and Risk Reduction form (HERR form), which was undertaken with the Applicant and 

SEW jointly providing terms of reference. The HERR form was reviewed at a joint meeting 

between Jacobs' Designers and the Applicant’s Principal Designers on 26th October 2015 in 

compliance with the Construction (Design and Management) Regulations 2015 to co-operate and 

coordinate between Designers in the assessment and reduction of hazards. The Applicant's 

Principal Designers provided input to the form on hazards related specifically to the RCP.  The 

HERR form table confirms assurances given by the Applicant at that meeting that isolation was 

possible. Due to the assurances given on this issue Jacobs assessed the level of risk differently 

to how it would have been perceived if the Applicant's position was, as it appears to be now, that 

the lines cannot be isolated.  Minutes of the relevant meeting are attached as Appendix 3

44 Mr Smith confirmed that further information would be submitted to the Panel at Deadline 7 (a 

separate note on the need for isolation of the lines and timescales for the construction of the 

Reservoir is included in SEW's Deadline 7 submissions). 
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45 Ms Ellis concluded that working under the lines is a serious risk to SEW and if the Applicant 

cannot go any further than what their Counsel is offering openly then SEW is in a position where it 

is very clear that it will suffer serious detriment in attempting to deliver the Reservoir; if delivery is 

possible at all. The position as stated by the Applicant currently leaves SEW with very serious 

problem.

46 It was agreed that the Applicant and SEW would continue negotiations and hoped to have agreed 

a set of PPs by Deadline 7 if possible and otherwise at Deadline 8. The parties will submit a 

document explaining the differences and justifications for the PPs if they cannot agree one set.

Agenda Items 5 – 8 Consents, licences and other agreements, construction environmental 

Management Plan, arrangements for the remainder of the Examination, any other matters 

47 There were no comments on behalf of SEW in relation to agenda items 5 - 8. Spot height plans 

and the queries set out in agenda item 8 were dealt with, within agenda item 4. 

END OF SUMMARY NOTES




